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Introduction

Hans Kelsen’s and Carl Schmitt’s political publications, especially those issued between the two World Wars, present
many considerations involving political theology, comparisons between God and state, and the question of the miracle.
Knowing the strong Catholic roots of Schmitt’s political thought, it is not surprising at all to discover many occurrences of
that topic. Yet one might be surprised to find so many references to political theology in Kelsen, as he was so much of an
opponent of transcendental perspectives in his elaboration of the theory of the state and in his definition of law, which was
essentially positivist. He saw all transcendental perspectives primarily as fictions that divert one from the reality of the
state’s work. This article argues that the unexpected importance of comparisons between God and state in Kelsen’s work can
be explained by Schmitt’s constant references to the institution of the Church in his own work, above all during the 1920s. As
radical intellectual enemies, they fought against each other in this field too. This article intends to show how Schmitt and
Kelsen’s crucial conflicts about the relation between state and law and about the sources of the state’s unity were condensed
in their discussion about political theology.

Both authors developed their comparisons during the same period, between the two World Wars, at the beginning of
Germany and Austria’s democratic experience. Although they worked with similar analogies, the goals they were pursuing
were radically different. On the one hand, Kelsen sought to reject the non-positivist doctrines of the state. On the other hand,
Schmitt mostly tried to model the state on the example of the Church. While Schmitt used references to political theology to
assert his decisionism or, in other words, a conception of political decisions that transcends law, Kelsen used the comparisons
between God and state to show how a transcendental state (autonomous from law) is a political and juridical abuse.
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A B S T R A C T

This article pays special attention to the large number of references to political theology by

Hans Kelsen and Carl Schmitt, particularly in the interwar period, and seeks to interpret these

references in a new way. While Schmitt’s analogies between God and state are to be expected

considering his strong Catholic roots, such comparisons are much more surprising for a

positivist like Hans Kelsen, who always tried to relieve state and law from transcendental

elements. The article concludes that, far from being marginal in the doctrinal dispute

between Schmitt and Kelsen, references to political theology express and summarize their

major controversy about the relation between state and law, as well as about the sources of

the state’s unity. The heart of the disputatio between the two jurists concerned the ability of

the political power to emancipate itself from the juridical order. The ‘legal miracle’—in this

context meaning the occasional autonomization of the state from law—was for Schmitt the

manifestation of sovereign power. However, for Kelsen it represented the negation of the

state’s essence, whose actions must be determined only by the legal order.
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Before going into the details of their disputatio, it is necessary to provide a definition of political theology. In his work on
Carl Schmitt, Böckenförde listed in 1983 three possible conceptions of political theology: the juridical, the institutional and
the ‘appellative’ (i.e. performative). According to Böckenförde, Schmitt had a juridical conception, which presupposed the
analogical transposition of theological concepts onto the state and juridical spheres. The institutional conception rather
concerned the incarnation of a dogma or of a religious belief in a political order (for example as in the ‘theory of the two
wealths’ by Luther). Finally, the appellative conception refers to the Christian commitment to the maintenance or
transformation of a given sociopolitical order (as manifested for instance in the Liberation Theology). Böckenförde is right in
connecting Schmitt’s political theology with the juridical conception, and thus highlighting the analogy between the state
and juridical field and the religious one.1 It was that juridical acception that was challenged by Kelsen.

Kelsen’s references to political theology constituted a critical reply to dualist theories of the state in general, and in
particular a criticism of Schmitt’s intention to make the state independent from law. In this article, the opposition between
dualism and monism mainly refers to the relation between the state and law. In that specific context, dualist doctrines are
those considering law and the state as distinct entities, as opposed to monistic doctrines, which view them as a unity. In
different contexts, monism would refer to the indivisible character of sovereignty, of which Bodin’s, Hobbes’s or Carl
Schmitt’s conceptions are representative. In that context monism would for instance be opposed to pluralism; famous
representatives of pluralism included G.D.H. Cole, J.N. Figgis, or H.J. Laski, all of whom Schmitt strongly opposed.2 It should be
added that, particularly in the 1920s, Schmitt did not describe himself as a dualist, even if he vehemently denounced the
Kelsenian identity between state and law. Therefore, applying the concept of dualism to Schmitt’s doctrine is a way to
emphasize his will to make the state’s power autonomous from the juridical order.

In their references to political theology, Kelsen and Schmitt both had in mind the same question: What is the relationship
between the state and law? This question also concerns the definition of the state and the sources of its unity. After the World
War I and the fall of the German and Austrian Empires, fierce controversies raged about this issue, which was addressed not
only by Hans Kelsen and Carl Schmitt but also by Hermann Heller, Erich Kaufmann or Rudolf Smend. This debate gave birth to
very divergent conceptions of the essence of the state and can be seen as a real-time commentary on the new democratic
institutions that desperately tried to achieve stability in the 1920s. The extremely divergent solutions these authors
provided as responses to a situation of political crisis illustrate the controversy between positivists and antipositivists. Yet
this should not obscure a common enquiry and anxiety about the stability of the state and the integration of political
plurality. In providing his juridical (positivist) definition of the state, Kelsen struggled with sociological, psychological,
political, and religious explanations of the state’s unity. As a positivist, Kelsen considered the cohesion of the state to be
exclusively the result of a collective submission to ‘the rules.’ Only the juridical sphere could ensure this unity; all other
attempts to explain the unity of the state were, for him, vain and delusive. In return Schmitt maintained in an antipositivist
vein that the unity of the state was eminently political. Schmitt was strongly concerned with the stability of state institutions
and one of his greatest fears—very hobbesian in its inspiration—was the risk of public disorder. This explains his preference
for special (emergency) powers allocated to the president of the state to ensure public order.

In what follows, I first present Hans Kelsen’s political theology with a particular focus on a number of key comparisons he
makes between particular theories of the state, which he strongly denounced, and theology. However, Kelsen’s political
theology remained very critical in its refusal to perceive any transcendental instance in the life of the state. His analogies
aimed at rejecting all attempts to give definitions of the state other than juridical. In a second part I outline Carl Schmitt’s
political theology, which pursued two main goals: to rehabilitate political decision in the most noble sense and to
reformulate a definition of representation not oriented towards the defense of private interests. Carl Schmitt saw public
order as a transcendental political obligation. In a third section I show how the controversy about political theology between
Schmitt and Kelsen is closely linked to the crucial question of the unity of the state. This discussion will also be an
opportunity to reexamine the political debate between Kelsen and Freund on that very sensitive issue. In the conclusion I
reassert how Kelsen’s and Schmitt’s disputatio on political theology is intimately associated with two distinct conceptions of
the state and of political life in a republic.

Hans Kelsen’s critical political theology

Among Kelsen’s references to political theology, the comparison between theology and the theory of the state is highly
significant if we consider the number of discussions dedicated to these considerations, above all during the interwar period.
In a 1927 three-page long autobiographical letter addressed to Hungarian Professor of philosophy Julius Moor (1888–1950),
Kelsen devoted a considerable space to these analogies,3 which were until then largely neglected in the literature. His
reflections about law and politics, thus eloquently intertwined, in a way defined the doctrinal circle of opponents he faced
between the two World Wars. The Kelsenian analogy between a dualist theory of the state and theology tried to reveal and

1 Ernst-Wolfgang Böckenförde, ‘Politische Theorie und politische Theologie. Bemerkung zu ihrem gegenseitigen Verhältnis’, Religionstheorie und Politische

Theologie, dir. Jacob Taubes (Padebron: Wilhelm Fink Verlag, Verlag Ferdinand Schöningh, 1983), 19–21.
2 Cf. Harold Joseph Laski, ‘The Pluralistic State’ [1st ed., 1919], The Pluralist Theory of the State, ed. Paul Q. Hirst (London and New York: Routledge, 1989),

183–194 and Carl Schmitt, ‘Staatsethik und pluralistischer Staat’ [1st ed., 1930], in Positionen und Begriffe, ed. Helmuth Quaritsch (Berlin: Duncker &

Humblot, 1994), 151–165.
3 Cf. Hans Kelsen, ‘Selbstdarstellung’ Hans Kelsen im Selbstzeugnis, dir. Matthias Jestaedt (Tübingen: Mohr Siebeck, 2006), 25.
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contest the origins of dualist doctrines, and among them not only Schmitt’s political theology but also all doctrines that
attempted to understand the unity of the state through sociological explanations. In his short autobiographical letter Kelsen
emphasized the influence Kantian methodology—which aspired to more purity—exercised on his own work. Kantian
philosophy helped Kelsen identify confusions in the juridical science of that time that had significant negative consequences.
According to Kelsen, such confusions were generated by the ‘author’s conscious and unconscious political tendencies’. He
realized then to what extent the dualism between state and law was a founding element of the dominating theory; and it is
against this dominant ‘paradigm’ that Kelsen built his own pure theory of law.4

The main occurrences of Kelsen’s analogy between the theory of the state and theology appear in ‘Ueber Staatsunrecht’
(1913),5 ‘The Conception of the State and Social Psychology. With Special Reference to Freud’s Group Theory’ (1922), ‘God
and the Staat’ (1922–1923), Der soziologische und der juristische Staatsbegriff (1922), and Allgemeine Staatslehre (1925), Pure

theory of law (1934). Kelsen articulated this comparison by moving away from theological considerations, only to show the
dangers of a conception of the state that transcends law—in other words, to warn against the dangers of a state that would be
independent from the juridical sphere and would find its roots in other elements. For Kelsen, the theory of the state and
theology have strong similarities in the problems they face and the solutions they offer. If theology has to resolve the
question of the relationship between God and the world (or God and nature), the theory of the state has to resolve the
question of the relationship between the state and law:

The logical structure of the concepts of the State and of God offers a perfect parallelism that manifests itself in the
extraordinary similarity between the problems and the solutions in the theory of the State and in theology. The main
issue in theology, i.e. the relationship between God and the world (or between God and nature), perfectly corresponds
to the key question raised by the theory of the State, that is, the relationship between the State and law.6

In his 1913, 1922, 1923, 1925 and 1934 discussions,7 Kelsen always concluded his texts in the same way: by asserting
the impossibility of making a clear distinction between state and law. Thus, Kelsen’s political theology was essentially
critical, as it denounced all dualistic references (including transcendental references) in the foundations of the democratic
state. Kelsen’s critical political theology is a confirmation of his juridical positivism in that it refuses any extrajuridical
element in his definition of law. While theories of the state and theology present some similarities in the fundamental
questions they address, according to Kelsen the way to resolve those questions must be different. He rejected all attempts
that gave the democratic state a transcendental explanation. His analogy between the theory of the state and theology is
descriptive, allowing to understand how dualist theories conceive of the relationship between the state and law, but not
prescriptive, as he denounced any attempt to give the state a basis other than juridical for. His perspective was essentially
monistic, meaning that law and the state are not distinguished. In the interwar period this positivist perspective gradually
lost intellectual support, and Kelsen’s texts were therefore strongly influenced by his growing doctrinal isolation.
Allgemeine Staatslehre was published in 1925 in the context of a dramatic decline in the appeal of positivist thought.8 After
the World War I, many jurists tried to rehabilitate sociological, moral, and political considerations in the theory of the state
and law, in opposition to the positivist method that tried to free law from extrajuridical elements. Stressing the importance
of political decisions, Schmitt ranked among the most virulent antipositivists in that period. One should also note that if the
First World War played an important role in the rejection of positivism,9 the Second World War discredited positivists even
more.10 In 1920, there were still some positivists, like Kelsen, Anschütz, Thoma, Rothenbücher, Stier-Somlo, Giese, and
Nawiasky, but after the Second World War, the antipositivists—Smend, Kaufmann, Leibholz, and Scheuner—clearly became
preeminent.11

4 Cf. Hans Kelsen, ‘Selbstdarstellung’, 22–26. In 1934 Kelsen insisted on the ideological role played by dualism: ‘Traditional theory of state and law cannot

abandon this doctrine and the dualism of state and law manifested by it. For it renders an ideological service of extraordinary importance that cannot be

overestimated. The state must be represented as a personal being different from the law, in order that the la can justify that state, which creates and submits

itself to that law. And the law can justify the state only, if it is presupposed as an order essentially different from the state, opposed to the state’s original

nature, namely power, and thereby as order in some sense ‘‘right’’ or ‘‘just.’’ In this way the state is transformed from a bare fact of power to a legal

institution justifying itself as a community governed by law (Rechsstaat). To the same degree that a religious-metaphysical justification of the state

becomes ineffectual, this doctrine of the state as a community governed by law must become the only possible justification of the state, Hans Kelsen, Pure

Theory of Law (Berkeley: University of California Press, 1967), 285.
5 Cf. Hans Kelsen, Der soziologische und der juristische Staatsbegriff, Kritische Untersuchung des Verhältnisses zwischen Staat und Recht (1922) (Aalen:

Scientia Verlag, 1962), 220–222.
6 Hans Kelsen, Der soziologische und der juristische Staatsbegriff, 222. (My translation) This argument was developed in the chapter: ‘Staat und Recht: Gott

und Natur’: ‘Die vollkommene Parallelität in der logischen Struktur des Staats—und des Gottesbegriffes manifestiert sich in einer verblüffenden

Gleichartigkeit der Probleme und Problemlösungen in Staatlehre und—Theologie, wobei deren Hauptproblem: Das Verhältnis von Gott und Welt (oder Gott

und Natur) in vollkommenster Weise der Kernfrage der Staatslehre nach dem Verhältnis von Staat und Recht entspricht.’
7 Cf. ‘Ueber Staatsunrecht’ (1913), ‘The Conception of the State and social Psychology’ (1922), ‘Gott und Staat’ (1922–1923), Der soziologische und der

juristische Staatsbegriff (1922), Allgemeine Staatslehre (1925), Pure Theory of Law (1934).
8 Cf. Peter von Oertzen, Die soziale Funktion des staatsrechtlichen Positivismus: eine wissensoziologische Studie über die Entstehung des formalistischen

Positivismus in der deutschen Staatsrechtswissenschaft (Frankfurt am Main: Suhrkamp, 1974), 8.
9 Cf. Hans Kelsen, ‘La Méthode et la notion fondamentale de la théorie pure du droit’, Revue de Métaphysique et de Morale (1934), 195.

10 Cf. Michael Stolleis, Der Methodenstreit der Weimarer Staatsrechtslehre—ein abgeschlossenes Kapitel der Wissenschaftsgeschichte? (Stuttgart: Franz Steiner,

2001), 19.
11 Michael Stolleis, Der Methodenstreit der Weimarer Staatsrechtslehre, 19.
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Key comparisons

How did Kelsen use the analogy between theology and the theory of the state to reject dualist theories? For Kelsen, both
God and the state represented the personification of two abstract ideas. On the one hand, the world order finds its
personification in God. In other words, God becomes a concrete expression of the world order. On the other hand, the state
can be seen as a personified legal order or as a juridical person.12 The personification of the juridical system allows for the
imputation process, through which an action is attributed to the state only if this is determined by the normative system. The
multiplicity of legal relations can only be attributed to the state on the condition that the state personifies the juridical order,
that is, that the state executes the legal order.13

Kelsen did not reject such personifications, which he deemed very useful for explaining social, political, and juridical
phenomena; but he rejected all of them when they became hypostasis.14 Personification remains a heuristic device, a
metaphorical principle that allows an abstract idea to become intelligible. Hypostasis by contrast is not simply a metaphor,
but presupposes something concrete and incarnated. For Kelsen, making a hypostasis of the state presupposed that it is
considered an independent entity or that it pre-exists the legal order. He insisted on the danger of seeing the state as
hypostasis, i.e. the state as existing independently from law and the people, which he considered a typical feature of
primitive thought. As theology can only exist if it is distinguished from the moral and the natural sciences and if it conceives a
transcendental supernatural God, the dualist theory of the state is only possible (in opposition to monist theories) if we
presuppose that the state transcends law and if we admit a supralegal state. In some references, Kelsen aptly compared
dualist doctrines with animist superstitions, which ascribe a soul to natural phenomena. For him, dualist doctrines point out
that law originates in a soul (spirit), which amounts to treating the state as hypostasis.15

Kelsen understood in the same way God’s intervention in the laws of nature and the intervention of the state in the legal
order. The question of intervention is resolved by theology and by dualist theories of the state by resorting to the ‘miracle.’
Theology recognizes that the world is ruled by the laws of nature. However, it cannot accept that God is also subjected to those
laws. Theology guarantees God’s freedom from nature through the miracle; in this way, God escapes the laws of nature without
denying them. Those considerations are transposed onto the theory of the state: Kelsen introduced the notion of ‘legal
miracle’16 to qualify situations where the theory of the state makes ‘legal’ what is actually not. Kelsen stigmatized all that does
not follow the hierarchy of the legal order, or anything that is not legally intelligible. If the actions of the state are not considered
illegal even though they do not emanate from the order, then we are witnessing a ‘miracle’: we get around legality—which is
metaphorically similar to the laws of nature—without this action being considered illegal. As Kelsenian normativism is hostile
to everything, with regard to the actions of the state, that does not originate in the legal order, the expression ‘legal miracle’ is
necessarily depreciatory. Kelsen intended to show that emancipation from that order cannot be legitimized. For him, any
extralegal intervention—in that sense heteronomic—collided with his juridical positivism and his conception of democracy.

Extending these analogies, Kelsen established a relationship between theodicy—the presupposition of a good God despite the
existence of evil in the world—and the presupposition of a fair or a legitimate state despite its illegal actions (practices), which
metaphorically represent the evil in the juridical and state order. The transposition of theodicy to the state means that the state
retains its legitimacy even if it engages in practices that are neither defined nor forecasted by the legal order.17 This had one
harmful consequence for Kelsen: the impossibility to describe the actions of the state as illegal if they do not conform to positive
laws. This metaphorically corresponds to the infallibility of the pope, the representative of the Catholic Church on Earth. Through
these several transpositions, Kelsen denounced all processes that allow or encourage the state to become independent from the
legal order, granting it a kind of immunity from law. The dualism between state and law was, for Kelsen, a politico-legal abuse
that allows to use political means that contradict positive law. The state ruled its activity in such a way that the juridical and the
state spheres are not dissociated. This is the main implication of Kelsen’s monist doctrine of the state. From this perspective the
origin of the state can only be normative, which excludes sociological, political, or religious foundation. While sociological unity
can emerge from the juridical order that determines and coordinates individual behaviors, the opposite is not possible.18

According to Kelsen, the theory of the state and theology face similar problems if they presuppose a transcendence, which
means either the autonomy of God facing the world or the autonomy of the state with respect to law. For theology, the idea of a

12 Hans Kelsen, ‘God and the State’, Essays in legal and moral philosophy, ed. Ota Weinberger (Dordrecht, Holland/Boston, U.S.A.: D. Reidel Publishing

Company, 1973), 69.
13 ‘What is the criterion of this imputation? This is the decisive question leading to the essence of the State. An analysis shows that we impute a human

action to the State only when the human action in question corresponds in a specific way to the presupposed legal order. The imputation of a human action

to the State is possible only on the condition that this action is determined in a specific way by a normative order; and this order is the legal order.’ Hans

Kelsen, General Theory of Law and State (1945) (Cambridge Mass: Harvard University Press, 1999), 192.
14 By hypostasis, Kelsen here means a way of making an abstract entity concrete.
15 ‘The dualism of law and State is a superfluous doubling or duplication of the object of our cognition; a result of our tendency to personify and then to

hypostatize our personifications. A typical example of this tendency we found in the animistic interpretation of nature, that is, primitive man’s idea that

nature is animated, that behind everything there is a soul, a spirit, a god of this thing: behind a tree, a dryad, behind a river, a nymph, behind the moon, a

moon-goddess, behind the sun, a sun-god. Thus, we imagine behind the law, its hypostatized personification, the State, the god of the law. The dualism of

law and State is an animistic superstition,’ Hans Kelsen, General Theory of Law and State, 191.
16 Hans Kelsen, ‘God and the State’, 78. In Kelsens’s original text, ‘Rechtswunder.’ Hans Kelsen, Der soziologische und der juristische Staatsbegriff, 247.
17 Hans Kelsen, ‘God and the State’, 78.
18 Georg Jellinek had exactly the opposite perspective, cf. Georg Jellinek, L’État moderne et son droit, [1st ed., 1900] (Paris: Giard & Brière, 1911), 295.
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transcendental God assumes that His nature is radically different from that of human beings or He would lose His
transcendental attributes. However, in order for God to have a positive contact with the world and human beings, it is necessary
that God and the world share common elements. Yet this would contradict the postulate that God’s nature is different from that
of human beings. How is it possible to reconcile, on the one hand, God’s transcendence and unworldly nature and, on the other
hand, his harmonious relationship with the world? For Kelsen, theology resolved that contradiction by resorting to the miracle
of the incarnation of God on Earth. Incarnation has implications on the juridical level too, because it requires a kind of self-
limitation of God.19 As Kelsen suggests, this demonstration is interesting when it is transposed onto the level of the state:

Precisely as theology asserts will and might as the essence of God, so the theory of law and state regards will and power
as the essence of the state. Precisely as theology asserts God’s transcendence in relation to the world and at the same
time his immanence in the world, so the dualistic theory of law and state asserts the transcendence of the state in
relation to the law (the state’s meta-legal existence) and at the same time its immanence in the law. Precisely as the
world-creating God in the myth of his incarnation must come into this world, must submit to the laws of the world
(and this means: to the order of nature), must be born, suffer, and die, so too must the state, in the doctrine of its self-
obligation, submit to the law created by the state itself.20

From a dualist perspective it is possible to conceive of the state as both independent and representing the legal order. For
dualists, an alternative to monist doctrines is the theory of the self-limitation of the state, of which Georg Jellinek (1851–
1911) is an eminent representative. On the one hand, it prevents the reduction of the state to a juridical entity and, on the
other, it explains the positive and non-contradictory relationship between law and the state. The self-limitation of the state
presupposes that a sovereign power transforms itself in a Rechtsstaat through the limits it forces upon itself.21 Kelsen
assimilated the theory of the state’s self-limitation to dualist doctrines in their common consideration of the state as
hypostasis, and therefore rejected it. For him, only monist doctrines—those that identify the state with law—represent an
adequate description of the relationship between state and law. Any other perspective leaves this question unresolved:

The problem of the so-called auto-obligation of the state is one of those pseudo-problems that result from the
erroneous dualism of state and law. The dualism is, in turn, due to a fallacy of which we meet numerous examples in
the history of all fields of human thought. Our desire for the intuitive representation of abstractions leads us to
personify the unity of a system, and then to hypostasize the personification. What originally was only a way of
representing the unity of a system of objects becomes a new object, existing in its own right.22

The theory of self-limitation, as Georg Jellinek defended it, gave rise to other critiques, in particular by French publicist
Léon Duguit (1859–1928), who was as virulent as Hans Kelsen. In his Traité de droit constitutionnel (1911), Duguit denounces
the sophistic character of the theory of self-limitation, which conceals the omnipotence of the state.23 As long as the state
binds itself to public law according to its own will, it remains omnipotent. The sovereignty of the state and the limitation of
its exercise of power or, in other words, the sovereign power of the state and the respect for the rules of public law, cannot be
reconciled.24 Following the example of Duguit, Kelsen noticed the difficulties and contradictions related to the theory of self-
limitation. Reconciling the omnipotence of the state and its submission to law turns out to be a dangerous or a sophistic
exercise. If Kelsen rejected the compromise made by doctrines of self-limitation, what meaning did he give to the
sovereignty of the state in a democratic order? This rests according to him exclusively on the validity of a system of norms
and in the unity and coherence of that system. Sovereignty for Kelsen could be summarized as the imputation process, which
is restricted to the application and execution of the juridical order. That definition of sovereignty was sometimes understood
as trying to eclipse sovereignty itself, as Otto Kirchheimer (1905–1965) noted.25

In the following table, I summarize the analogies established by Kelsen, particularly in ‘God and the state,’ which formed his
critical contribution to political theology. The main concepts that sustain these analogies are personification,26 hypostasis,
transcendence, self-limitation, the miracle, and infallibility, which are all in different ways related to dualist theories (Table 1).

Carl Schmitt’s political theology

The major analogies that Schmitt draws between the Church and the state serve to rehabilitate and legitimize political
decisions that transcend law, including (special) emergency powers. According to him, their legitimacy is transcendental,
which means that they do not emanate from the juridical order but from the supreme necessity of public order. Schmitt’s

19 ‘This theory of God’s incarnation in the world is put forward in theology under the aspect of the self-limitation and self-obligation of God.’ Hans Kelsen,

‘God and the State,’ 73.
20 Hans Kelsen, Pure Theory of Law, 318.
21 For the definition of the self-limited state in a critical perspective, cf. Léon Duigit, ‘La doctrine allemande de l’autolimitation de l’État’ Revue de droit

public, XXVI, 1919, 167.
22 Hans Kelsen, General Theory of Law and State, 198.
23 Cf. Léon Duguit, Traité de droit constitutionnelI: La règle du droit; le problème de l’État (Paris, De Boccard, 1911), 645.
24 Cf. Léon Duguit, Traité de droit constitutionnel, 632.
25 Otto Kirchheimer, ‘Remarques sur la théorie de la souveraineté nationale en Allemagne et en France’, Archives de philosophie du droit et de sociologie

juridique 1–2 (1934), 250–251.
26 Among these attributes, personification seems to be the only element that Kelsen tolerates in his understanding of the State.

S. Baume / History of European Ideas 35 (2009) 369–381 373



political theology could in fact be summarized as the following sentence from his diary (Glossarium): ‘every power is
transcendent, every transcendence is power’.27

For Schmitt, restricting power to the boundaries of legality, as normativists propose, is a denial of the transcendental
character of power. Metaphorically speaking, it is like doing away with the miracle in world order.28 By contrast,
acknowledging the emergency power (which is equivalent to acknowledging the miracle) implies a non-normativist but
rather a decisionist way29 of thinking about power and sovereignty. Schmitt expressed this very eloquently in his 1925 piece
‘Zu Friedrich Meineckes ‘‘Idee der Staatsräson’’’:

Admitting the outstanding situation implies consequences of a particular kind, decisionist consequences; it implies a
sense of the breaks, of what we superficially designate as ‘irrationality’ (in the religious field, that would for instance be the
doctrine of predestination); it implies acknowledging an action and an intervention out of the ordinary, like that of the a

deo excitatus (pushed by the divinity); it also implies dictatorship, but also notions such as sovereignty and absolutism.30

Schmitt’s political theology can be integrated in his very broad reflection about the state. As such, it is more an ecclesiology
than a pure theology, as it is orientated towards institutional phenomena. As Armin Adam noted, Schmitt was primarily
interested in understanding how it is possible to institutionalize theological considerations.31 And so did Kelsen very
accurately perceive the ultimate meaning of Schmitt’s political theology.32 According to Olivier Beaud, Carl Schmitt’s
precocious theory of the state (in his 1914 Habilitation thesis, which he wrote at the age of 26) is structured by his Christian
theology, which laid the foundations for his philosophy of law and his political conception.33 In his introduction to the French
edition of Verfassungslehre Beaud quotes Heinrich Meier: ‘it is not possible to understand the cement of Schmitt’s entire work
if we do not take notice of Schmitt’s belief in revelation.’34 Revelation presupposes God’s incarnation and His visibility, and
according to Schmitt the latter can only be materialized through to the institution of Church. As a matter of fact, Schmitt’s

Table 1

Kelsen’s critical political theology.

Theology Theory of the state

Dualism: two principles rule the world, the laws of

nature and the law of God

Dualism: two principles rule a political community, the state

and law, which are distinct entities

Personification of God: God is a personification of World order Personification of the state: the state represents the legal order

Hypostasis: God is not simply a personification of world order but

exists and represents a supraindividual authority

Hypostasis: the state has an existence independent from law

Presupposition of transcendence: God transcends

individuals and the laws of nature

Presupposition of transcendence: the state transcends

individuals and law

Self-limitation of God (His incarnation on Earth): reconciles

His transcendence and positive relation with the world

Self-limitation of the state: reconciles the state’s transcendence

and its positive and harmonious relation with law

The miracle: God’s intervention in the laws of nature

granting Him immunity

Juridical miracle: the state’s intervention in the legal order,

granting it immunity

Theodicy: presupposition of a good God, independent

from the evil that rules the world

Presupposition of a legitimate state, even if it takes illegal measures

The infallibility of the Pope A final power (Reichspräsident)a

a Hans Kelsen did not mention the emergency powers of the President (Reichspräsident) in ‘God and the State,’ but he did in Wer soll der Hüter der

Verfassung sein? (1931).

27 Carl Schmitt, Glossarium, (19.7.1948), Aufzeichnungen der Jahre 1947–1951, (Berlin: Duncker & Humblot), 1991, 180 (my translation).
28 In his article ‘From the Act to the Decision’ (2004), Andreas Kalyvas drew a very interesting parallel between Hannah Arendt and Carl Schmitt,

particularly in their use of ‘the term ‘miracle’ to describe these instituting potentialities of the decision (Schmitt and action (Arendt)). In that sense, they can

both be described as thinkers of the singular event. While Arendt uses the term ‘‘miracle’’ to portray the indeterminate and spontaneous dimension of the

free act, Schmitt deploys the same term to characterize the radical and disruptive effects of the decision. Against the assumptions of legal formalism, he

juxtaposed the sovereign decision as the only force able to break away from a dogmatic legal positivism and the suffocating formal proceduralism of pure

legality, which he thought had occluded the moment of genuine legal and political creation,’ Andreas Kalyvas ‘From the Act to the Decision,’ Political Theory,

Vol. 32, No. 3, June 2004, 324, see also Carl Schmitt, Political Theology, 36–38.
29 For decisionist doctrines, the source of the law resides in the sovereignty (or in the authority) of an ultimate decision: ‘It is not the command as

command, but the authority of the sovereignty of an ultimate decision given in a command, which constitutes the source of all law, that is, of all the norms

and all the orders that follow from it,’ Carl Schmitt, Über die drei Arten des rechtswissenschaftlichen Denkens (Berlin: Duncker und Humblot, 1993), 21, 23–24,

quoted and translated by Andreas Kalyvas, ‘From the Act to the Decision,’ Political Theory, Vol. 32, No. 3, June 2004, 323.
30 Carl Schmitt, ‘Zu Friedrich Meineckes ‘‘Idee der Staatsräson’’’, Positionen und Begriffe im Kampf mit Weimar – Genf-Versailles 1923–1939 (Berlin:

Duncker & Humblot, 1994, 53. (My translation) ‘Aus der Annahme der abnormen Situation ergeben sich besonders geartete, dezisionistische Konsequenzen,

ergibt sich ein Sinn für Durchbrechungen, für eine, oberflächlicherweise sogenannte ‘‘Irrationalität’’ (im Religiösen z.B. für die Lehre von der Prädestination),

Anerkennung ausserordentlichen Handelns und Eingreifens, wie des a deo excitatus, ferner Diktatur, aber auch Begriffe wie Souveränität und Absolutismus,

also Vorstellungen, die Meinecke mit seiner schalgwortartig erweiterten Staatsräson in Verbindung bringen will, die er aber in ihrer Besonderheit nicht

beachtet.’
31 Cf. Armin Adam, Rekonstruktion des Politischen. Carl Schmitt und die Krise der Staatlichkeit 1912–1933 (Weinheim: VCH Acta humanoria, 1992), 17.
32 ‘Kelsen has the merit of having stressed since 1920 the methodical relationship of theology and jurisprudence.’ Carl Schmitt, Political Theology, Four

Chapters on the Concept of Sovereignty (Chicago, London: The University of Chicago Press, 2005), 40.
33 Olivier Beaud, Introduction to Carl Schmitt, Théorie de la Constitution (Paris: PUF, 1993), 24.
34 Olivier Beaud, Introduction to Carl Schmitt, Théorie de la Constitution, 25.
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decisionism must be coupled with institutionalism, which took a significant place in his thought after he wrote Der Wert des

Staates und die Bedeutung des Eizelnen (1914),35 and which is very much inspired by his political theology.
Schmitt’s main keys for a comparison between the state and the Church as institutions are representation, visibility,

publicity, rationality, the ability to make decisions, and authority. It is interesting to note that he indicated the main features
of the institution of the state in a comparison he established between the Church and the state. These considerations
appeared very early in his bibliography, finding a significant place in Der Wert des Staates und die Bedeutung des Einzelnen

(1914) and appearing less conspicuously in Politische Romantik (1919), Der Leviathan (1938), and Glossarium (1947–1951).
This analogy constitutes the keystone of ‘Die Sichtbarkeit der Kirche’ (1917), Political Theology I (1922), Römischer

Katholizismus und politische Form (1923), and Political Theology II (1969). In Schmitt’s comparison between the Church and
the state, the first is clearly a model for the second: the Church could be depicted as an ideal political form. This appeared
clearly in Der Wert des Staates und die Bedeutung des Einzelnen and in Römischer Katholizismus und politische Form. As public,
political, rational, representative, and decisional instances, the Church and the state can be assimilated to models of
institutions.

Rehabilitating representation

The definition of representation held a significant position in Schmitt’s argument and is a major source of his doctrinal
divergence from Kelsen. His comparison between the Church and the state is an occasion for reaffirming the essential
difference between representation (Repräsentation) and delegation (Stellvertretung). While the first refers to a
transcendental idea or instance, the second is immanent in the sense that it represents the interests of groups or people.
For Schmitt, parliamentary representation was clearly assimilated to delegation and devalued. In many publications of the
interwar period, Schmitt tried to restore representation’s ‘noble’ sense.36 According to him, representation suffered a
significant depreciation in the 19th century as it came to be progressively assimilated to the binding mandate. This tendency
culminated in Kelsen’s thought at the beginning of the 20th century, as he restricted representation to the representation of
interests, principally through political parties. The evolution that led to this perspective is easily perceptible: Johann Caspar
Bluntschli37 still distinguished ‘representation’ from ‘mandate,’ particularly in Allgemeines Staatsrecht published in 1851–
1852; a few years later however, Robert von Mohl, an important representative of German liberalism, confused them and
made them equivalent in his Staatrecht, Völkerrecht, Politik, Monographie (1860).38 If for Schmitt representation in its noble
sense (‘Repräsentation’) referred to public law, the ‘binding mandate’ referred to private law, and the assimilation of
‘representation’ with the ‘binding mandate’ was for him a sign of the pre-eminence of liberal thought as it appeared in
Germany in the second half of the 19th century.

Schmitt believes that the ‘binding mandate’ eclipses the state, while the public dimension then gives priority to private
interests that must be represented and in fact defended. Schmitt’s rejection of the liberal conception of representation—
assimilated to mandate—coincided with his definition of the representative, which (unlike Kelsen) is not the Parliament but
the government, and more precisely the president (‘Reichspräsident’). In Römischer Katholizismus und politische Form (1923),
in Verfassungslehre (1928), and even more explicitly in Der Hüter der Verfassung (1931), Schmitt asserted that the
representation of political unity is the realm of the Head of the state:

The difference between the government of an organized community and the power (Macht) of a pirate cannot be
apprehended with notions such as justice, social utility and other normativities: the pirate can fulfill those
normativities too. The difference is that any actual government should represent the political unity of a people – and
not the people in its natural existence.39

According to Schmitt, representation in its noble sense included a transcendental dimension, meaning that it does not
only refer to the interests of groups (parties). Referring to a transcendental, superior instance guarantees the legitimacy of
power for Schmitt, just as the Church represents God on Earth. However, Schmitt’s references to ‘transcendence’ varied in the
course of his work. In Der Wert des Staates und die Bedeutung des Einzelnen, published in 1914, the state represents law, which
is the source of its legitimacy.40 In Political Theology (1922), Schmitt introduced another ‘transcendental’ legitimacy that is
not divine: public order. Schmitt’s insistence on the disastrous consequences of reducing power to a purely immanent

35 Olivier Beaud, Introduction à Carl Schmitt, Théorie de la Constitution, 37.
36 Representation in its noble sense reaches for Schmitt a particular status: it constitutes the criterion that distinguishes the government from any other

organization endowed with power or having such ambition. For example, the pirate is not distinguished from the government for ethical reasons or because

of social utility or any other normative consideration, but because of his ability to represent political unity, Cf. Carl Schmitt, Verfassungslehre (München-

Leipzig: Duncker & Humblot, 1928), 212.
37 A Swiss jurist (1808–1881) whose main publications are Allgemines Staatsrecht (1851–1852), Deutsches Privatrecht (1853–1854), Deutsches Staats-

Wörterbuch (1857), and Lehre vom modernen Staat (1875–1876).
38 Cf. Carl Schmitt, Verfassungslehre, 209.
39 Carl Schmitt, Verfassungslehre, 212 (my translation) ‘Repräsentiert wird die politische Einheit als Ganzes. In dieser Repräsentation liegt etwas, das über

jeden Auftrag und jede Funktion hinausgeht. Daher ist nicht jeder beliebige ‘‘Organ’’ Repräsentant. Nur wer regiert, hat teil an der Repräsentation. Die

Regierung unterscheidet sich von der Verwaltung und Geschäftsbesorgung dadurch, dass sie das geistige Prinzip der politischen Existenz darstellt und

konkretisiert.’
40 Carl Schmitt, Der Wert des Staates und die Bedeutung des Einzelnen (Tübingen: J.C.B. Mohr, 1914), 39–83.
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phenomenon coincided with the clearly visible rejection of normativism by Kelsen but also by Krabbe.41 Pure normativism,
for Schmitt, excluded the affirmation of a decision, which is always a danger for the stability of the state. If one were to
summarize the danger that Schmitt tried to avoid, it would be the situation in which the state dies legally.42

Besides representation, what are the other terms of comparison between the Church and the state in Schmitt’s political
theology? The Church and the state are akin in their temporal character. In other words, they are ‘visible,’ endowed with
‘material’ attributes that allow for an institutional and juridical continuity.43 The visibility (‘Sichtbarkeit’) of the Church is a
political and a theological issue because it coincided, for Schmitt, with recognizing the Church as a ‘shaped’ institution.44

Schmitt defended the legitimacy of the Catholic Church as a political and juridical institution against Rudolf Sohm (a
protestant theologian) whom Schmitt quoted in Der Wert des Staates und die Bedeutung des Einzelnen,45 against Erik Peterson
(another protestant theologian), who was mentioned in Politische Theology II, and against Hans Barion (a Catholic
theologian), quoted by Schmitt in 1969.46 Rudolf Sohm considered the institution of the Catholic Church as a symptom of
Christianity’s decline,47 unlike Schmitt, who asserted the necessity of its institutionalization. For Sohm, the Church is not
compatible with law. The primitive Church was neither a juridical nor a political institution. Against Schmitt’s perspective,
Hans Barion pointed out the apolitical character of the Church.48 The controversy over the visibility of the Church directly
affects Schmitt’s theory of the state. On the one hand, had Schmitt given up that attribute of visibility, his analogy between
Church and state would have collapsed. Moreover, this would have weakened his attempt to endow the head of the state
with ‘transcendental’ attributes, inspired by the model of the Church. On the other hand, the relation that Schmitt
established between the power of the Church and the power of the state might have undermined his theory of the state,
because the Church might thus be legitimized to interfere with the power of the state. Therefore Schmitt raised the issue of
potestas indirecta.

How was Schmitt able to reconcile his doctrine of the visibility of the Church with his will to protect the state’s monopoly
over power? One has to address the question of the compatibility between Schmitt’s etatism and his acknowledgment of the
political nature of the Church. How was Schmitt able to assert the subordination of all indirect powers (including the Church)
to the power of the state, and to simultaneously consider the Church as the supreme political institution? For Schmitt, the
Church is a political institution (visible and public) but remains in a world parallel to the state, so that it does not endanger or
reduce the state’s sovereignty. This approach allowed him to preserve the Church as an ideal model of the state while not
restraining the political monopoly of the state. It also led to Schmitt’s rejection of any potestas indirecta. If the Church claims
potestas indirecta, it means it wants to achieve control—through the infallible pope—over the execution of law by the state. In
other words, potestas indirecta involves the recognition of two institutions for the execution of norms: the state, whose task is
to execute them, and a second ‘institution’ that assures their fair application. What then are the consequences of
acknowledging such a dualism or, rather, accepting a third entity between law and the state? The infallible pope could
legitimately reject the laws of the state if he considered them to act against the doctrine of the Church.49 Schmitt rejected
that idea because he refused the control of the state by any other institution, and the struggle against potestas indirecta

became one of the main cornerstones of Schmitt’s political theory.50 With his peculiar political theology, Schmitt intended to
show the similarity between ecclesiastic and state powers. As he explained in 1969:

[My political theology] has nothing to do with theological dogma, since it is an issue related to the theory of juridical
science and the history of ideas: the issue of the identity of structure between the concepts of the juridical and
theological argumentation and knowledge.51

41 Cf. Carl Schmitt, Political Theology, 49–50. Cf. H. Krabbe, Die moderne Staats-Idee.
42 Carl Schmitt, Die Diktatur: von den Anfängen des modernen Souveränitätsgedankens bis zum proletarischen Klassenkampf (München: Duncker und

Humblot, 1928), 255.
43 Cf. Armin Adam, Rekonstruktion des Politischen und die Krise der Staatlichkeit, 19–20.
44 Cf. Armin Adam, Rekonstruktion des Politischen und die Krise der Staatlichkeit, 16. In the title Römischer Katholizismus und politische Form, published in

1923, the notion of form takes a significant place, referring to the constituted institution.
45 Cf. Carl Schmitt, Der Wert des Staates und die Bedeutung des Einzelnen, 79–80.
46 Cf. Hans Barion ‘Weltgeschichtemachtform. Eine Studie zur politischen Theologie des II. Vatikanischen Konzils’, 13–59.
47 Cf. Armin Adam, Rekonstruktion des Politischen. Carl Schmitt und die Krise der Staatlichkeit 1912–1933, 15.
48 Cf. Hans Barion, ‘Kirche oder Partei? Der Katholizismus im neuen Reich’, Kirche und Kirchenrecht (Paderborn: Ferdinand Schöningh, 1984), 459.
49 For a definition of the potestas indirecta, see Hans Barion, ‘Potestas indirecta’, Kirche und Kirchenrecht, dir. Werner Böckenförde (Paderborn: Ferdinand

Schöningh, 1984), 508.
50 Cf. Manfred Dahlheimer, Carl Schmitt und der deutsche Katholizismus (1888–1936) (Paderborn: Ferdinand Schöningh, 1998), 53.
51 Carl Schmitt, Politische Theologie II Die Legende von der Erledigung jeder Politischen Theologie [1e ed., 1969] (Berlin: Duncker & Humblot, 2004), 18–19. (My

translation) ‘Sie [meine Politische Theologie] betrifft aber kein theologisches Dogma, sondern ein wissenschaftstheoretisches und begriffsgeschichtliches

Problem: die Struktur-Identität der Begriffe theologischer und juristischer Argumentationen und Erktenntnisse.’ See also the following quotation: ‘It would

have been worth noticing that my efforts regarding political theology have nothing to do with some diffuse metaphysics, but are a classic case of

transposition with the help of concepts coming from the systematic thought of the two historically most evolved and structured organisms of ‘‘Western

rationalism.’’ The Catholic Church, with its juridical rationality, and the State of the jus publicum europium – still presupposed as Christian in Thomas

Hobbes’s system.’ Carl Schmitt, Politische Theologie II Die Legende von der Erledigung jeder Politischen Theologie [1e ed., 1969], (Berlin: Duncker & Humblot,

1985), 110, 1969 (my translation) ‘Es hätte Beachtung verdient, dass meine Bemühung um die Politische Theologie sich nicht in irgendeiner diffusen

Metaphysik bewegt, sondern den klassischen Fall einer Umbesetzung mit Hilfe spezifischer Begriffe betrifft, die sich innerhalb des systematischen Denkens

der beiden geschichtlich höchstentwickelten und höchstformierten Stellengefüge des ‘‘occidentalen Rationalismus’’ ergeben haben, nämlich zwischen der

katholischen Kirche mit ihrer ganzen juridischen Rationalität und dem—auch noch in dem System des Thomas Hobbes als christlich vorausgesetzten—Staat

des Jus publicum Europaeum.’ Cf. also Carl Schmitt, Politische Romantik, [1e ed., 1919] (Berlin: Duncker & Humblot, 1982), 88–89.
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In this analogy, there is clearly no attempt to strengthen the role of the Church in the organization of the state. This would
contradict the definition of politics in Schmitt’s work, which is particularly visible in his conception of the total state.52 What
then justifies the analogy between Church and state in Schmitt’s works and his controversy with Kelsen over that point? It is
a broad reflection on the use of emergency powers. Transcendence and miracle in relation to the state power are metaphors
that reintroduce and address emergency. Schmitt wished to revalorize the extralegal intervention of the sovereign power,
which is a metaphor for God’s intervention on Earth, freed from the constraints of the laws of nature. Even if he rejected
potestas indirecta of the Church was rejected by Schmitt, as he did all other indirect powers, he treated the ecclesiastic
institution in a very particular way because it constitutes a model for the state through its transcendental legitimacy, which
distinguishes it from every other indirect power.

Infallibility and decision

The meaning of the homology that Schmitt established between the Church and the state becomes clearer if we add the
dimension of the ability to make decisions and its corollaries: infallibility and sovereignty. In Schmitt’s works,
representation, visibility, and publicity are all connected to decision-making. The Church and the state are first of all seen as
decisional instances.53 In the case of the Church, the dogma of infallibility legitimizes its authority and allows decisions to be
made. At the level of the state, Schmitt did not use the word ‘infallibility’ but spoke of the sovereignty of the state, incarnated
by the authority of the president (Reichspräsident). Emergency powers allow the president to act without considering the
juridical order, which makes him a supreme instance of decision-making, an ‘infallible’ instance that is not controlled by
anyone. Schmitt’s borrowings from Joseph de Maistre are very eloquent on this point. In Political Theology he discusses that
reference at length, which underlines the continuity between de Maistre and Schmitt:

De Maistre spoke with particular fondness of sovereignty, which essentially meant decision. To him the relevance of
the state rested on the fact that it provided a decision, the relevance of the Church on its rendering of the last decision
that could not be appealed. Infallibility was for him the essence of the decision that cannot be appealed, and the
infallibility of the spiritual order was of the same nature as the sovereignty of the state order. The two words infallibility

and sovereignty were ‘perfectly synonymous.’54

Schmitt and de Maistre both established a link between the ability to make a decision and the status of sovereign, and this
link concerns the Church as much as the state. On the one hand, infallibility constitutes an essential presupposition for the
decision-making ability of the pope, while on the other hand the final judgment gives the sovereign his real power.55 In Du

Pape, de Maistre maintained that the infallibility of the pope does not require a theological explanation to be asserted. It is the
corollary of every sovereign or supreme power. This assertion probably gave rise to Schmitt’s great interest in it:

Once the monarchic form [of the Church] has been established, infallibility is but a necessary consequence of
supremacy or, rather, it is really the same thing under a different name. Although that identity is evident, one has
never seen or wanted to see that the whole matter depends on this truth; and as this truth in turn depends on the very
nature of things, it needs not rest on theology; therefore, starting from unity as necessary, the error could not be
opposed to the Supreme Pontiff, even if it was possible, just as it cannot be opposed to the temporal sovereigns who
have never claimed infallibility.56

In defending the infallibility of the pope, de Maistre did not try to point out the singularity of the Church; rather, he
assimilated it to any other sovereign, who must be absolute in order to exercise his power, and whose decisions are not
subject to appeal.57 Infallibility was the necessary condition for obedience. Even if the power of the pope does not have a
divine origin, this does not affect his infallibility. Without the presupposition of infallibility, sovereign power and the
obedience it generates cannot be guaranteed. This argument seems to have been extended to any form of civil government,
as de Maistre suggested in Du Pape.58 He did not restrict it to the homology between the functioning of the Church and of the
state but asked that we admit that the Church has full sovereignty like any government.59 This is a claim that Schmitt did not
make. The analogy he established between the Church and the state is thought to reactivate the ‘partner notions’ of exception
and decision, which are present in the life of the Church and deserve to be rehabilitated within the state. The concept of the

52 Cf. Sandrine Baume, Carl Schmitt, penseur de l’Etat. Genèse d’une doctrine (Paris: Presses de Sciences Po, 2008), 69–95.
53 Cf. Carl Schmitt, Römischer Katholizismus und politische Form, [1e ed., 1923] (Stuttgart, Klett-Cotta, 1984), 14.
54 Carl Schmitt, Political Theology, 55. Schmitt gives here a very faithful interpretation of de Maistre. Consider de Maistre’s own word, cf. Joseph de Maistre,

Du Pape (Genève: Droz, 1966), 27.
55 De Maistre uses the notion of sovereignty for the temporal and the spiritual power as well.
56 Joseph de Maistre, Du Pape, 30 (my translation) ‘La forme monarchique [de l’Église] une fois établie, l’infaillibilité n’est plus qu’une conséquence

nécessaire de la suprématie, ou plutôt, c’est la même chose absolument sous deux noms différents. Mais quoique cette identité soit évidente, jamais on n’a

vu ou voulu voir que toute la question dépend de cette vérité; et cette vérité dépendant à son tour de la nature même des choses, elle n’a nullement besoin de

s’appuyer sur la théologie; de manière qu’en partant de l’unité comme nécessaire, l’erreur ne pourrait être opposée au Souverain Pontife, quand même elle

serait possible, comme elle ne peut être opposée aux souverains temporels qui n’ont jamais prétendu à l’infaillibilité.’
57 Joseph de Maistre, Du Pape, 28.
58 Joseph de Maistre, Du Pape, 30.
59 Joseph de Maistre, Du Pape, 27.
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miracle is the keystone of that analogy, which Kelsen understood perfectly and contested. In Political Theology, Schmitt
established a revealing homology between two theories of the state (rule of law and the absolute monarchy) and two
religious doctrines (deism and theism). He built a twofold relationship between deism (rejecting revealed religion) and the
rationalist and normativist rule of law on the one hand, and between theism (believing in a God distinct from the world but
acting upon it) and the divine monarchy on the other.

The idea of the modern constitutional state triumphed together with deism, a theology and metaphysics that banished
the miracle from the world. This theology and metaphysics rejected not only the transgression of the laws of nature
through an exception brought about by direct intervention, as is found in the idea of a miracle, but also the sovereign’s
direct intervention in a valid legal order. The rationalism of the Enlightenment rejected the exception in every form.
Conservative authors of the counter-revolution who were theists could thus attempt to support the personal
sovereignty of the monarch ideologically, with the aid of analogies from a theistic theology.60

Schmitt drew inspiration from the authors of the counter-revolution, like de Maistre and Bonald, in linking the acceptance
of the exceptional decision—manifested in the intervention of the sovereign without consideration of the juridical order—
with the acceptance of authority. The doctrines of the rule of law, in particular Hans Kelsen’s doctrine, were primarily defined
by Schmitt through their refusal of the intervention of the sovereign power in the legal order and by the rejection of personal
authority. Kelsen never considered the emergency case as a fundamental category of the theory of the state, as opposed to
Schmitt, who established his reflection about the sovereignty of the state by considering first of all the emergency case.61 The
following table summarizes the discussion of how different theories of the state can be compared to religious doctrines, and
what the consequences on attributes of the authority are (Table 2).

Political theology and the question of the unity of the state

The analogy Kelsen established between the theory of the state and theology must be integrated into a broader
controversy about the sources of the unity of the state. For Kelsen and Schmitt the question of the essence of the state
concerned precisely the nature of that unity.62 As previously suggested, for Schmitt the unity of the state was neither social
nor psychological, but lay in the combination of two principles that are clearly distinguished in Verfassungslehre: identity and
representation.63 Identity must be understood as the unity of people agreeing on the distinction between public friends and
public enemies, which is Schmitt’s defining criterion of politics. However, this component of unity cannot be separated from
the component of representation, because it would be fictional to achieve political identity without a representative (or
governmental) element. Indeed, political homogeneity is neither natural nor spontaneous. It is guaranteed by governmental
representation (the second dimension of unity), which asserts itself through the essential principle of politics, that is the
distinction between public friend and public enemy. Relying only on the identity principle would imply an identity between

Table 2

Carl Schmitt’s political theology.

Theories of the state Religious doctrines Authority attributes

Divine monarchy

(Bonald, De Maistre,

and Donoso Cortès)

Theism (God distinct from the

world, but acting upon it)

Acceptance of the ‘miracle’/’juridical miraclea,’ acceptance of the exceptional

decision (intervention of God/the sovereign power) in the laws of nature

or in the juridical order

Acceptance of a personal authority and rejection of rationalism and normativism

Rule of law

(Kelsen, Krabbe)

Deism (rejection of a

revealed religion)

Rejection of the miracle (‘juridical miracle’), rejection of emergency powers,

rejection of the intervention of God in the laws of nature, rejection of an

intervention of the sovereign in the legal order, and rejection of personal

authority, and acceptance of rationalism

a As Andreas Kalyvas pointed out, the acknowledgment of the juridical miracle by Schmitt is combined with an antipositivist perspective: ‘Against the

formalistic, universal, general, and abstract qualities of legal positivism and the rule of law, which aspires to replace the central authority and the rule of

men with the impersonal function of a set of procedural mechanisms and legal determinations in order to impose effective limits on political power, Schmitt

sought to re-define sovereignty as the contingent, unpredictable subjective moment of the concrete manifestation of an undetermined will, which in the

form of a decision, and like a miracle, is able to overstep the legal and institutional limits,’ Andreas Kalyvas, ‘Hegemonic sovereignty, Carl Schmitt, Antonio

Gramsci and the constituent prince,’ Journal of Political Ideologies, 2000, 5 (3), 343–376, see also Carl Schmitt, Political theology, p. 36.

60 Carl Schmitt, Political Theology, 36–37.
61 ‘Sovereign is he who decides on the exception.’ Carl Schmitt, Political Theology, 5.
62 Kelsen introduced his 1922 article as follows: ‘Like all other social groups, the state, the most significant of them all, is the specific unity of a multitude of

individuals, or at any rate of individual activities, and the inquiry into the nature of the state is fundamentally an inquiry into the nature of this unity. This

problem is in what manner, according to what criterion, is this multitude of individuals welded into what we are wont to assume to be a higher unity?’ Hans

Kelsen, ‘The Conception of the State and Social Psychology. With Special Reference to Freud’s Group Theory’, (1922), The International Journal of Psycho-

Analysis, 5. Band, 1924, 134. In Schmitt’s definition of the state, political unity is essential: ‘Der moderne Staat ist eine geschlossene politische Einheit und

seinem Wesen nach der status, d.h. ein totaler, alle andren status innerhalb seiner selbst relativierender status.’ Carl Schmitt, Verfassungslehre, 173.
63 Carl Schmitt, Verfassungslehre, 214–215.
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representatives and represented that would ultimately lead to self-government and thus to the exclusion of the
governmental principle. Nor could representation be self-sufficient. A people must pre-exist representation, or we are in the
presence of absolute etatism. It should be emphasized that the question of unity lies at the core of the principles of identity
and representation: the people is perceived as a political unity (whose best mode of expression for Schmitt is the plebiscite),
which is guaranteed by the government through the decisions it makes.64 The decisional ability that belongs to the
government (or to the head of state) plays a great role in the stability of the state; it maintains public order, which is an
essential dimension of political unity for Schmitt, who devotes much of his political and constitutional reflections to that
question.65

Schmitt opposed Kelsen in unambiguously stressing the necessity not to restrict oneself to an immanent (legal) frame in
one’s reflections on the unity of the state. However, it was not clear from the beginning what kind of institutional form that
precept can be translated into, namely in a democracy like that of the Weimar Republic. Schmitt explicated his views on that
point in 1928 in Theory of Constitution and a bit later in Der Hüter der Verfassung (The Guardian of Constitution). In these works
the President (Reichspräsident) becomes the representative of the state’s unity. The state is the supreme and transcendental
reference, in a metaphorical sense, whereas for de Maistre ‘every mode of sovereignty is the immediate result of the creator’s
will, like sovereignty in general.’66

Contrastingly, for Kelsen the unity of the state is only juridical (or normative) and not empirical: belonging to a state
cannot be defined on a political, psychological, sociological, or religious basis. Kelsen’s rejection of dualist theories was also a
rejection of any theory that seeks to base the unity of the state on non-juridical elements. Political theology for Kelsen was an
illustration of the inclination to hypostasis and therefore to a mystification of the state’s unity. What exactly guarantees the
cohesion of the state in a democratic regime? Kelsen’s theory of democracy cannot be separated from that interrogation.
After the World War I, Schmitt and Kelsen shared this crucial question with several other jurists, including Hermann Heller,
Erich Kaufmann, and Rudolf Smend. The question of the state’s unity was immediately linked to this crucial interrogation of
the durability and the continuity of the state in a young and unstable republic like Germany or Austria. By defending the
positivist perspective, Kelsen categorically asserted that the unity of the state relies only on its subordination to the juridical
order. According to him, it resulted exclusively from the common submission of the state’s members to the juridical order.67

This is mirrored in his definition of the state:

The State is the community created by a national (as opposed to an international) legal order. The State as juristic
person is a personification of this community or the national legal order constituting this community. From a juristic
point of view, the problem of the State therefore appears as the problem of the national legal order.68

Schmitt and Kelsen’s strongly divergent understanding of the unity of the state played a great role in the controversies
between them. Schmitt thought that the presidential function could guarantee political unity, while Kelsen considered unity
achievable only through the common subjection to the juridical order. Kelsen considers any attempt at basing the unity of
the state on sociological and political foundations to be a fiction or a mystification; Schmitt’s political theology is an example
thereof. In his General Theory of Law and State (1945), Kelsen reviewed the doctrines that base the unity of the state on socio-
political explanations and denounced them. Among them were the theories that consider social unity as constituted by
interaction (Simmel) or by common will (Rousseau), the organicist theories (Gierke), and Max Weber’s doctrine that
conceives of the state as domination.69 Against the sociological doctrines contending the unity of the state, Kelsen asserted
sociological plurality. Unity cannot be found in social and political reality but can only be generated by the juridical order,
because everything that proceeds from reality is necessarily divided and non-convergent. Sociological and political plurality
cannot be reduced or denied. Throughout his work, Kelsen sought to avoid such ‘fictions,’ and among them the ‘mythology’ of
political unity, because they distort reality and pervert the debate. They introduce ideological elements that are not
confirmed by reality. For Kelsen, the state remained a purely juridical entity.

In ‘The Conception of the State and Social Psychology. With Special Reference to Freud’s Group Theory’ (1922), Kelsen
defined the sources of the unity of the state in a different discursive context. Kelsen participated in a debate on sociological
and psychological theories, such as interactionist theories inspired by Simmel, crowd theories (Sighele, Le Bon), and Freud’s
psychosociological theory. Kelsen paid special attention to the Freudian theory of the social link, which is related to the
libidinal structure70 of the crowd and which explains simultaneously the link between individuals and between the

64 Cf. Pasquale Pasquino, ‘Carl Schmitt’, Dictionnaire des œuvres politiques François Châtelet, Olivier Duhamel, Evelyne Pisier, (Paris, PUF, 2001), 1035–1043.
65 The Constitution is characterized in Verfassungslehre as a political unity emanating from the constituent will. Cf. Andreas Kalyvas, ‘Popular Sovereignty,

Democracy, and the Constituent Power,’ Constellations, Volume 12, No. 2, 2005, 223–244.
66 ‘Chaque mode de souverai neté est le résultat immédiat de la volonté du créateur, comme la souveraineté en general.’ Joseph de Maistre, De la

souveraineté du peuple. Un anti-contrat social (Paris: PUF, 1992), 109.
67 Hans Kelsen, La Démocratie; sa nature, sa valeur [1e ed., 1929] (Paris: Economica, 1988), 26.
68 Hans Kelsen, General Theory of Law and State, 181. Cf. also Hans Kelsen, preface to the second unchanged edition of Der soziologische und der juristische

Staatsbegriff; quoted in Michel Troper, ‘Réflexions autour de la théorie kelsénienne de l’État’, Cahiers de philosophie politique et juridique, 17, 1990, 101–102,

n. 5.
69 Hans Kelsen, General Theory of Law and State, 237–242.
70 ‘When Freud makes the assumption that ‘‘libido’’, ‘‘that love-relationships (or, to use a more neutral expression, emotional ties) also constitute the

essence of the group mind’’ he understands ‘‘libido’’ or ‘‘love’’ in the widest sense of the word, not merely as including sexual love but as having the same

significance as Plato’s ‘‘Eros’’.’ Hans Kelsen, ‘The Conception of the State and Social Psychology. With Special Reference to Freud’s Group Theory’, 15.
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individuals and the chief. Freud’s conception of the social link is affective and based on the individual level, and Freud did not
turn to hypostasis, for example to that of the collective soul. He did not assume a supraindividual entity, as organicist
theories do, and for Kelsen this was a remarkable improvement.71 The Freudian hypothesis based on affective elements was
extended to the understanding of the unity of the state.72 In his 1922 article, Kelsen acknowledged his debt to Freud, who
succeeded in linking the hypostasis of society, of the state or of God to individual psychology, and thus revealed mechanisms
that have a primitive origin,73 from which the sciences, particularly the juridical sciences, have to depart. Kelsen’s admiration
for Freud was precisely due to the fact that the psychiatrist did not use hypostasis to explain the social link. Kelsen’s and
Freud’s perspectives remained, however, divergent. As opposed to Freud’s psychological explanation, Kelsen considered the
unity of the state only from a normative perspective.

From a position quite different from Freud’s, i.e. his psychological interpretation, from the point of view that I
described at the beginning of this paper as a legal theory, in contradistinction to a scientific psychological sociology on
causal lines, a theory that sees the state as a specific meaning-content and not as a progression of actual human
behavior in some way regulated, as an ideology in its specific autonomy, a system of norms and indeed of legal norms,
a legal code, I have reached conclusions strikingly parallel with these results of social-psychological investigation,
results that enable the problem to be elucidated from a totally different side.74

For Kelsen, the fluctuating reality of psychic or social life was incompatible with the regularity and stability that are
necessary to the state. The constancy of the state comes only from the validity of the juridical order.75 Thinking of the unity of
the state through every kind of hypostasis brings only a fictional solution to that crucial question. Therefore, Kelsen treated
all psychological, sociological, or even political explanations as transcendental explanations, as mystifications. This is
probably why he devoted so much space to political theology, which was for him the most flagrant case of hypostasis. Finally,
for Kelsen every theory that did not accept the identity between state and law operated with hypostasis. This is a perspective
that Schmitt perceived very clearly:

Kelsen arrived at the unsurprising result that from the perspective of jurisprudence the state must be purely juristic,
something normatively valid. It is not just any reality or any imagined entity alongside and outside the legal order. The
state is nothing else than the legal order itself, which is conceived as a unity, to be sure. (That the problem resides
precisely in this conception does not appear to create any difficulties.)76

Conclusion

Kelsen’s discussion of political theology and his critique of Schmitt’s perspective are part of a wider reflection about the
relationship between the state and law and about the sources of the unity of the state. Those aspects appear to be related.
Kelsen’s monist doctrine, which equated the state with law, was intimately connected to his conception of the exclusively
normative sources of the state’s unity. References to Freud’s work are coherent with Kelsen’s struggle against fictions and
hypostasis in the understanding of law and the state. Kelsen also rejected the supraindividual entity as an explanation for the
unity of society or of the state. He found inspiration in that part of Freud’s work, although he came to different conclusions
regarding the sources of the unity of the state: Freud remained on the psychological level, while Kelsen focused on the
normative one.

Schmitt’s political theology involved a reformulation of the definition of the state’s unity and of representation, thereby
rehabilitating ‘transcendence’ and the use of emergency powers in a republic. The sovereignty of the state’s order was for
Schmitt equivalent to the infallibility of the pope in the spiritual order. Schmitt’s institutionalism played here a non-
negligible role: he sees the Church and the State as the most advanced of western institutions. Schmitt’s political theology is
an exemplary case of the kind of dualist doctrines Kelsen rejected, because it not only asserted that law and the state are two
distinct entities, but also that the state transcends law. Thanks to its emergency powers, the Schmittian state is equipped to
emancipate itself from the juridical order. Sovereignty is thus defined or expressed as separate from ordinary legality. The
doctrinal confrontation between these jurists reached its peak in their radically divergent conception of the relations

71 Hans Kelsen, ‘The Conception of the State and Social Psychology. With Special Reference to Freud’s Group Theory’, 13–15.
72 ‘On the assumption that Freud’s teaching that the social bond is of the nature of an emotional tie, and that his theory of the libidinal structure of the

group and of the double tie of the individuals one with another (identification) and also with the leader (substitution of the object in the place of the ego-

ideal) are correct, then the question (crucial for the problem of the sociological conception of the state) whether the state also is a psychological group,

becomes the question whether also the individuals within the state, bound together by the state and constituting the state, stand in this double relationship,

whether the state considered as a social group, as a social psychic reality, also shows the libidinal structure. Freud himself seems inclined to answer this

question in the affirmative.’ Hans Kelsen, ‘The Conception of the State and Social Psychology. With Special Reference to Freud’s Group Theory’, 19.
73 Cf. Hans Kelsen, General Theory of Law and State, 191.
74 Hans Kelsen, ‘The Conception of the State and Social Psychology. With Special Reference to Freud’s Group Theory’, 34.
75 ‘Precisely in the case of the state it is most striking how irreconcilable the essential uniformity and continuity of its specific existence, the fixed

limitations of its extent—which is, of course, only the permanence of a sharply defines validity—is with the fluctuating, wavering, constantly intermittent,

now expanding, now contracting reality of those psychic group-phenomena under which a psychological scientific theory vainly endeavours to subsume

these social institutions,’ Hans Kelsen, ‘The Conception of the State and Social Psychology. With Special Reference to Freud’s Group Theory’, 26.
76 Carl Schmitt, Political Theology, 18–19.
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between the state and law, which was at the heart of their disputatio. If Schmitt distinguished them in order to specify and
define sovereignty, Kelsen expressed their unity and identity; he placed sovereignty within the limits of the execution of law.

Kelsen’s method of using his intellectual opponents’ own vocabulary against them is visible not only in the debate on
political theology but also in the question of the guardian of the constitution. Schmitt attributed the role of the guardian of
the constitution to the president, while Kelsen ascribed that function to a constitutional court. Their disputatio about the uses

of political theology is in fact related to the question of the guardian of the constitution; both are controversies over the
relationship between the state and law. Schmitt stood for the occasional emancipation of the political power from the
juridical order, while Kelsen insisted on the necessity of a perfect collusion between them. More generally, that question is
linked to the issue of the relationship between legality and legitimacy. Whereas Kelsen tried to reconcile them by stressing
the role of immanent procedures, Schmitt distinguished them essentially by giving the decision a political nature that
transcends the juridical order.

Kelsen’s immanent perspective is fundamental for understanding not only the link he established between state and law
but also his theory of democracy. His refusal to integrate any extrajuridical elements in his political theory and in his
philosophy of law was also a way to advocate a non-metaphysical conception of the political. Such a conception is relativistic
and is not supported by absolute or unquestionable values, as he wrote particularly clearly in ‘State-form and world-outlook’
(1933).77 The Kelsenian conception of the democratic state is completely relieved of the ‘miracle,’ of any heteronomic
intervention, and finally of anything that escapes rational criticism.78 According to the Kelsen, ‘The metaphysical and
absolutist view is affiliated to the autocratic standpoint, the critical and relativist, or scientific view, to the democratic one.’79

For Schmitt, banishing the (legal) miracle from the world amounts to rejecting any possible autonomization from law. It
also leads to refuse the intervention of the sovereign, whose personal authority cannot be expressed within the limits of a
valid legal order. As noted above, for Schmitt ‘every power is transcendent’ while for Kelsen immanence is an essential
characteristic of democracy, where political decisions are made through compromises.

Reflections on the legitimacy of contemporary democracies would benefit from considering both perspectives, one
(Kelsen’s) emphasizing the role of procedures and one (Schmitt’s) emphasizing the role of (sometimes personal) authority.
We should indeed take into account both aspects in conjunction, because Kelsen’s and Schmitt’s reflections on politics both
remain incomplete.

77 ‘Hence relativism is the world-outlook presupposed in the democratic idea. Democracy assigns equal value to the political will of everyone, just as it also

has equal respect for every political belief and opinion.’ Hans Kelsen, ‘State-form and world-outlook’, 111.
78 Schmitt summarized Kelsen’s conception of democracy as follows: ‘When Kelsen gives the reasons for opting for democracy, he openly reveals the

mathematical and natural-scientific character of his thinking. Democracy is the expression of a political relativism and a scientific orientation that are

liberated from miracles and dogmas and based on human understanding and critical doubt.’ Political Theology, 42.
79 Hans Kelsen, ‘State-form and world-outlook’, 109.
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